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"Consent has normative force. It can render
impermissible things permissible (like [...] your
using my property). [...] Giving consent is
exercising a normative power. But in these
respects, a hypothetical consent just won’t do the
trick at all. If you complain about my using your
property, and I note that you’ve consented (under
the suitable conditions, etc.), then that is the end of
the matter — a part of the bundle of rights that your
property rights include are precisely the power, by
your consent, to make it the case that it’s
permissible for me to use it. If you haven’t
consented, though, you haven’t exercised that
power of yours. How does it matter, then, that you
would have, under some hypothetical conditions? /¢
is of the very nature of normative powers — indeed,
of powers more generally — that in order to have
their standard (normative) effect, they must be
exercised. A hypothetical consent, we may
conclude, is not a pale form of an actual consent;
it is no consent at all".

David Enoch, Hypothetical Consent and the
Value(s) of Autonomy, 128 ETHICS 6, 8-9 (2017).
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"[T]he false belief must be at least part of — not
necessarily the whole — reason for making the
payment. If the victim believes the statement but is
not influenced by it in making the payment [the]
accused has not obtained the money by deception.
Whether the deception acted on the mind of the
person to whom it was addressed should in the
ordinary way be proved by direct evidence, i.e., by
asking him his reason for parting with the property"
(H.L.A. HART & TONY HONORE, CAUSATION IN THE
LAW 365 & n. 11 (2d ed., 1985)).
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"Causal issues often involve a hypothetical inquiry
into the question whether compliance with the law
by defendant or accused would have averted the
harm which occurred" (H.L.A. HART & TONY
HONORE, CAUSATION IN THE LAW, p. 411 (2nd ed.,
1985).
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